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REMEDIES FOR WASTE IN OHIO 


The law of waste is concerned with limitations placed by law upon 
the use and enjoyment of land. The doctrine operates against the holder 
of a limited estate in the land and in favor of the holder of an interest 
in remainder or reversion. No act of a tenant will amount to waste unless 
it is or may be prejudicial to the reversion or remainder interests. Several 
remedies are available to protect these future interests. It is the purpose 
of this comment to explore the various remedies and their use in Ohio, 
with particular attention to the problem of the applicable statute of 
limitations. 

Lecat Acrion For ForRFEITURE 
A tenant for life in real property who commits or suffers 
waste thereto shall forfeit that part of the property, to which 
such waste is committed or suffered, to the person having the 
immediate estate in reversion or remainder . . .' 

There has been a statute comparable to this in Ohio since 1887. 
There is an identical provision for forfeiture for waste committed by a 
tenant in dower which is of even older origin.” Note that the statute 
applies to voluntary (“‘commits”) and permissive (“suffers”) waste. 

The general rule is that the forfeiture doesn’t occur until there has 
been a judicial pronouncement to that effect. However, there may be 
some question of its acceptance in Ohio. Under a statute which said that 
failure of a life tenant to list or pay the tax on lands shall forfeit the 
lands to the person entitled to them in reversion or remainder, the Ohio 
Supreme Court, in McMillan v. Robbins,’ held that the life tenant’s 
estate ended when he failed to pay the taxes. Therefore, the reversioner, 
but not the life tenant, was allowed to redeem from the tax sale. The 
rule was stated to be that the life estate terminates upon the happening 
of the event upon which the forfeiture depends, and the reversioner can 
then enter without a forfeiture being declared by a court.° 

Although the tax delinquency statute, as now worded, prevents 
application of this rule,® it might be supposed that the rule would be 





1 Ou10 Rev. Cope §2105.20 

-~£ OHIo Rev. Cope §2103.07. 

3 Restatement, Property §152 (1936). 

45 Ohio 28 (1831). 

5 Estabrook v. Royon, 52 Ohio St. 318, 39 N.E. 808 (1895) restates the rule, 
disapproving Johnson v. Pettit, 13 Ohio, Dec. Reprint 394 (1870). 

6 The statute now says the life tenant forfeits his estate if he fails to 
redeem within one year after the land is sold for delinquent taxes. On1o REv. 
Cope §5719.22. The tax sale system employed in Ohio since 1917, does not pro- 
vide for any redemption period after the tax sale. Onto Rev. Cope $5721.15, 
5723.03. The sale itself cuts off the interest of both the life tenant and the remaind- 
erman. Since the event upon which the forfeiture occurs does not happen until a 
year after the land has been sold, the statute is ineffective to declare a forfeiture 
in this situation today. Leatherman v. Maytham, 66 Ohio App. 344, 33 N.E. 2d 
1022 (1940). 
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applied to actions for forfeiture for waste. Since waste is the event upon 
which forfeiture depends, the forfeiture presumably would occur at that 
time. However, it is very likely that the courts would not hold this way. 
The remainderman should, and apparently does, have an election to 
sue for forfeiture or damages, or perhaps both. It is reasonable to require 
the bringing of an action to manifest that election. Furthermore, if the 
tenant automatically loses his interest in the land, the remainderman 
could bring an action of ejectment to regain possession. The statute of 
limitations on an ejectment action is twenty-one years.’ Yet there is a 
specific statute limiting actions for statutory forfeitures to one year.* 
Finally, whether waste has been committed is a question of fact, often 
a very difficult one. The case of Mitchell v. Long involved a forfeiture 
of land by a devisee who failed to offer the will, under which she held, 
for probate within three years.” The court said, 

Again, it must be observed that it is not a self operating 
statute; that is, it does not declare a rule of property, but an 
action is necessary to effect the forfeiture it provides for. This 
feature is manifest from the fact that it is not delay and lapse 
of time alone which start its operation, but a state of facts 
additional must be established, which situation can be brought 
about only by a proceeding in court. 

It is submitted that the same reasoning applies to forfeiture for waste 
and that the rule of McMillan v. Robbins is, therefore, inapplicable. 


Who can be forced to forfeit? The answer seems to be the person 
who is seized of the life estate at the time the waste was suffered or 
committed.’ It is obvious tliat a life tenant who has conveyed his whole 
estate has nothing to forfeit. By the same token, the life tenant’s grantee, 
who has an estate pur autre vie, can be forced to forfeit to the reversioner 
or remainderman for waste committed by him because he is seized of 
the life estate. 

In cases concerning liability for waste, a distinction is sometimes 
drawn between legal and conventional life estates. The former are 
created by act of law; examples are estates by dower or curtesy, estates 
tail after possibility of issue extinct, and jointures. The latter are created 
by convention of the parties. At common law it was held that an action 
for waste would not lie against the grantee of a conventional estate 
for life or years because the grantor might have protected the future 
interest by inserting a covenant against waste. The Statute of Glouces- 
ter’! made the action for forfeiture maintainable against the grantee of 








7 On10 Rev. Cope $2305.04. 

8 Onto Rev. Cope §2305.11. In this connection see Wright v. Conner, 200 
Ga. 413, 37 S.E. 2d 353 (1946). 

®9 Ohio N. P. (n.s.) 113 at 116 (1909). 

10 Howell v. Howell, 122 Ohio St. 543, 172 N.E. 528 (1930). 

11 Statute of Gloucester, 1278, 6 Edw. 1, c. 5. 
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a conventional estate for life or years.’* Chancellor Kent said that statute 
was imported to this country as part of the common law.’* Two early 
Ohio cases raised the question whether the Statute of Gloucester was 
part of Ohio’s law, but they did not answer it."* The 1887 statute, 
predecessor of Onto Rev. Cope §2105.20, enacted at least part of the 
Statute of Gloucester. It made life estates created by convention of the 
parties forfeitable for waste. Leasehold interests still are not forfeitable 
for waste if there is no provision for it in the lease. This is so even 
though it is a ninety-nine year lease renewable forever.’ To that extent 
at least the Statute of Gloucester was not accepted into Ohio law. 

The action for forfeiture is a legal action since the right to bring 
it is given by statute.'® Therefore, the maxim that equity abhors a for- 
feiture should be of little avail in Ohio, although it has been used with 
effect where equity courts hear actions for forfeiture for waste.” It 
is to be expected, however, that the plaintiff will be forced to carefully 
and completely plead and prove his case.* The statutes of some states 
do not allow forfeiture unless the damage caused to the future interest 
by waste is at least as great as the value of the unexpired life estate.’® 
Since that provision does not appear in the Ohio statute, it cannot be 
presumed that the legislature intended such a requirement. However, 
one limitation is found in the statute. It was also a part of the Statute 
of Gloucester. That is that only the place wasted shall be forfeited. 
For many years this has been interpreted to mean that if the place wasted 
can be conveniently separated from the rest of the land, only it is for- 
feited. If it cannot, the whole premises are forfeited.2? This leads to 
unusual situations. In a Kentucky case,’ the appellate court overruled 
a demurrer to a petition asking for forfeiture for waste which consisted 
of destroying a large part of the fence which surrounded the land. They 
admonished the trial court that only the part wasted should be forfeited 





12 This is Lord Coke’s version of the common law and the effect of the 
Statute of Gloucester. 3 THomMas’ CoKE 247 (1818). Other commentators are not 
fully in accord. See II Reeves’ History oF ENGLISH LAW 59 (1869). 

134 KENT’s COMMBNTARIES 80 (9th ed. 1858). 

14 Stauffer v. Eaton, 13 Ohio 322 at 335 (1844); Jenks v. Langdon, 21 Ohio 
St. 13 362 at 369 (1871). 

15 Fowler v. The Children’s Home, 10 Ohio N. P. (n.s.) 557 (1910). 

16 Gard v. Beard, 36 Ohio App. 105, 172 N. E. 673 (1929); Brown v. Martin, 
137 Ga. 338, 73 S. E. 495 (1912). But see Mohler v. Mohler, Ohio L. Abs. 138 
(1936). 

17 Continental Fuel Co. v. Haden, 182 Ky. 8, 206 S. W. 8 (1918). In Kentucky, 
actions based on voluntary waste are legal actions. Only equity relieves against 
permissive waste. 

18 Roby v. Newton, 121 Ga. 679, 49 S. E. 694 (1905); Mitchell vs. Long, 
Ohio N. P. (n.s.) 113 (1909). 

19 Restatement, Property §199 (1936); See McCartney v. Titsworth, 104 
N. Y. Supp. 45 (1907), where that requirement was met. 

203 THomas’ Coke 250 (1818); 56 Am. Jur., Waste §35. 

21 Smith v. Mattingly, 96 Ky. 228, 28 S. W. 503 (1894). 
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but made no suggestion as to how this could be workably done. To a 
large degree this problem is one for the jury.”* 

The action for forfeiture is available only to the owner of the 
“immediate estate in reversion or remainder.”** An estate tail in ex- 
pectancy is not such an estate.** Nor is a vested remainder subject to 
divestment;”° nor a possibility of reverter;”* nor a contingent remainder, 
according to the dicta of several cases." Obviously a person who has 
conveyed his future interest cannot sue for forfeiture for waste com- 
mitted before (and a fortiori after) the conveyance because he has no 
right to possession. Whether the grantee of the future interest can de- 
mand forfeiture for waste committed before he acquired his interest 
seems not to have been decided by the Ohio courts. 

Onto Rev. Cope §2305.11 says, “An action . . . upon a statute 
for a penalty or forfeiture shall be brought within one year after the 
cause thereof accrued ....” The time of accrual of a cause of action 
founded on waste will be considered later. 

Lecat Action For DAMAGEs 

. .. and such tenant will be liable in damages to such person for 

the waste committed or suffered thereto.”* 

At least three states have held that a reversioner who has sold his 
interest can still sue for damages for waste committed before the con- 
veyance.”® It is uncertain whether the same result would be reached in 
Ohio where the statute is strictly interpreted.*° When there is an inter- 
vening estate between the estate of the person who wasted the land 
and the reversioner or remainderman, the latter cannot sue for damages 
or forfeiture.** Nor is an expectancy a sufficient estate to found an 
action for damages based upon waste.** A contingent remainderman can- 
not bring an action for damages because, until the contingency has been 
resolved, it cannot be known whether that person is injured by the waste.** 





22 Thus, in Clemence v. Steere, 1 R. I. 272, 53 Am. Dec. 621 (1850), the 
jury was instructed to find whether various parts of the property had been 
wasted and, if so, to declare them forfeited. 

23 Ou10 Rev. Cope §2105.20. 

24 Cook v. Hardin County Bank, 76 Ohio App. 203, 63 N.E. 2d 686 (1945). 

25 Wright v. Conner, 200 Ga. 413, 37 S. E. 2d 353 (1946). 

26 Batten v. Corporation Commission of North Carolina, 199 N. C. 460, 154 
S. E. 748 (1930). 

27 Rogers v. Atlantic G. & P. Co., 213 N. Y. 246, 107 N.W. 661 (1915); Wat- 
son v. Wolff-Goldman Realty Co., 95 Ark. 18, 128 S. W. 581 (1910). 

28 On1o Rev. Cope §2105.20. 

29 Dickenson v. Baltimore, 48 Md. 583, 30 Am. Rep. 492 (1878); White v. 
Wheeler, 25 N. Y. 252 (1862); Payne v. Meisser, 176 Wis. 432, 187 N. W. 194 
(1922). 

30 Hatch v. Hatch, 1 Ohio Dec. 270 (1894). 

31 J bid. 

32 Note 24, supra. An expectancy will not even be protected by an injunction 
against future waste. Hall v. Rohr, 10 Ohio Dec. Reprint 690 (1890). 

33 Latham v. Roanoke R. & Lumber Co., 139 N. C. 9, 51 S. E. 790 (1905). 
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Relief available to the contingent remainderman in equity will be dis- 
cussed later. 

The classes of people who may be held liable for damages are at 
least as many as those who may be forced to forfeit. There are some 
who may be liable for damages although they have nothing to forfeit. 
Some old cases held that the owner of a life estate created by law (e. g., 
a tenant in dower) who has conveyed his estate may be sued for damages 
for waste committed by his grantee.** In Howell v. Howell®®* the issue 
was whether a conventional life tenant who had sold his interest was 
liable for waste committed by his grantee. The court held that he was 
not because the deed had not covenanted against waste. This case should 
not be taken to stand for the proposition that a conventional life tenant 
will only be held accountable for waste if there was 4 covenant to that 
effect in the instrument under which he took. It does stand for the 
proposition that there is no relationship between a remainderman and a 
conventional life tenant who has sold his estate which will found an 
action for waste committed by the tenant’s grantee, if there was not a 
covenant against waste.*® 

An action for waste in England under the Statute of Gloucester 
involved both forfeiture and treble damages. The Ohio statute seems to 
allow both remedies to a single plaintiff, but none of the reported cases 
appear to give both forfeiture and damages, although both are often 
asked for.** 

In Ohio the four-year statute of limitations applies to actions for 
damages for waste.** 

EQUITABLE ACTION FOR INJUNCTION AND ACCOUNTING 

The earliest cases of equitable intervention to prevent waste arose in 
situations where there was no legal remedy at all, e. g., when complainant 
was a contingent remainderman or when there was an intervening estate 
between complainant and tenant.*® It was somewhat later that mere 
inadequacy of the legal remedy prompted equitable action to enjoin 
waste. Common law theories about the uniqueness of land and the right 
of the owner in fee to receive the specific thing instead of the money 
equivalent made it comparatively easy to show inadequacy of damages at 
law. Threatened injury to buildings as well as to the land became 
grounds for an injunction.*° In the course of a thorough discussion of 
injunctions, one Ohio court has said: 

34 Cases cited in 71 A.L.R. 1189 (1931). 
35 122 Ohio St. 543, 172 N. E. 528 (1930). 
36 Donald v. Elliott, 32 N. Y. Supp. 821 (1895). Of course, if the suit is on 
the covenant, it is not an action “for waste.” ; 

37,Howell vs. Howell, 122 Ohio St. 543, 172 N.E. 528 (1930); Kent vs. Bentley, 
10 Ohio Cir. Ct. R. 132 (1895). 

38 Ou1o Rev. Cope §2305.09 (D). 

39 Walsh, Equitable Relief Against Waste, § Ata. L. J. 253 at 256 (1930). 

40 Jd. at 258; Fortescue v. Bowler, 55 N. J. Eq. 741, 38 Atl. 445 (1897); 
Poertner v. Russel, 33 Wis. 193 (1873). 
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It is difficult to lay down any precise rule as to what mis- 
chiefs are deemed irreparable; but the term may be applied, not 
only in respect to the nature of the injury itself, as being one, 
where the damage cannot be fully compensated; but also to the 
position of the parties, where the evil, in contemplation of law, 
cannot well be remedied or prevented by any act of the parties 
themselves . . . As instances of the latter, may be stated waste 
by a tenant in possession of the lands. . . In all these cases the 
injury might be the subject matter of compensation in damages, 
but it is insusceptible of remedy by the mere act of the party 
himself, and will be prevented by injunction . . . Every 
man in possession of property is presumed to be able to resist 
of himself any encroachment upon it. But when he is not 
thus in possession, and cannot obtain possession, or otherwise 
prevent the act, without himself being a wrongdoer, then 
he may be aided by equity. Now, in the case of waste, the 
landlord could not enter upon the land, to prevent its commis- 
sion, without himself being a trespasser . . . [He] therefore 
may have redress by injunction.** 

There is no indication, aside from occasional dicta,*® that injunction 
against waste is not a valuable remedy in Ohio. As one would expect, 
the right of the plaintiff must be clear and the evidence satisfactory.** 
If plaintiff meets this burden, the injunction will be issued, even against 
threatened permissive waste.** As mentioned before, the contingent re- 
mainderman has no remedy at law for waste. He can, however, institute 
a suit in equity to enjoin waste.*® 


In cases where the life tenant has already committed or suffered 
minor waste (as distinguished from such irreparable waste as cutting trees 
or mining), the most desirable remedy may be a mandatory injunction 
that he repair the premises. The objection to this is the requirement of 
judicial supervision and approval of the repairs. For this reason, the 





41 Commercial Bank v. Bowman, 13 Ohio Dec. 125 at 131 (1855). 

42 “Common law waste as to life estates has never been recognized in Ohio, 
and waste of itself is not a substantive ground for equitable relief as the 
remedy at law is adequate.” Gard v. Beard, 36 Ohio App. 105, 172 N. E. 673 
(1929). This statement was challenged in 4 CLeve. B. J. No. 4, p. 11. The author- 
ity cited for the proposition by the Court of Appeals was Crockett v. Crockett, 
2 Ohio St. 181 (1853). An examination of that case shows the court felt an in- 
junction would issue against waste in a proper case. 

43 Miller v. Milier, 28 Ohio App. 203, 162 N. E. 459 (1927). 

44 Piatt v. Piatt, 12 Ohio Dec. Reprint 250 (1858). A temporary injunction was 
asked for, pending determination of the parties’ rights at law. 

45 Fisher’s Ex’r. v. Haney, 180 Ky. 257, 202 S. W. 495 (1918). It is clear 
that this alone does not afford contingent remaindermen adequate protection. Ac- 
cordingly, Arkansas has held that equity will allow an accounting for past waste 
and impound the money until the contingency has been determined. Watson v. 
Wolff-Goldman Realty Co., 95 Ark. 18, 128 S. W. 581 (1910). 
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remedy is refused in England.*® However, there is authority for manda- 
tory injunctions for waste in this country.‘ 

When the facts are such that equity will grant an injunction, it 
will also allow an accounting for past waste, although this may involve 
determination of legal issues and the granting of legal remedies.** The 
reason given is to avoid circuity of actions and multiplicity of suits.” In 
Jenks v. Langdon the court does not even question the propriety of this, 
but says, “The relief by way of compelling an account for waste already 
committed was incidental to such a bill [in Chancery to stay waste], 
and always, in a proper case, formed part of the decree.”*° But if the 
court will not grant the injunction, neither will it allow an accounting 
if, standing alone, it is merely an action for money damages for which 
the law provides an adequate remedy.*? , 

Equity may grant an accounting in some instances without requiring 
it to be ancillary to other equitable relief. Generally speaking, those 
instances are accounts of fiduciaries, whenever discovery procedures are 
required,” and when the accounts are extremely complicated.** It has 
accordingly been recognized in Indiana that an account for waste may 
be had on general equity principles, if it is a proper case, although an 
injunction may not be had.** It would seem that in those situations where 
an accounting is allowed in Ohio, an injunction should not be a pre- 
requisite to an accounting for waste. Broad language was used in Crockett 
v. Crockett: “Certain trees were cut down; the complainants say un- 
lawfully. If so, the law furnishes an adequate remedy. There was no 
good reason for coming into equity, unless an injunction was necessary.” 
The facts of that case showed no independent grounds for an equitable 
accounting. Therefore, it is not strong authority for a denial of the 
remedy when such facts do exist. 


46 Walsh, supra note 58, at 260. 

47 Id. at 261; Klie v. Van Broock, 56 N. J. Eq. 18, 37 Atl. 469 (1897) ; Union 
Trust Co. v. Georke Co., 103 N. J. Eq. 159, 142 Atl. 560 (1928); Hamburger & 
Dreyling v. Settegast, 62 Tex. Civ. App. 446, 131 S. W. 639 (1910); Humphreys 
v. Humphreys, 15 Pa. Dist. R. 530 (1904). 

4816 O. Jur., Equity §100. An extreme case is State of Montana ex rel. 
Tillman vy. District Court, 101 Mont. 176, 53 P. 2d 107 (1936). Plaintiff tax 
collector prayed for an injunction and $1107.69 for taxes. The owner of the land 
had torn down all but one small building “of little or no value.” The threat to 
destroy it gave the equity court jurisdiction and they allowed the accounting. 

49 K-W Ignition Co. v. Unit Coil Co., 93 Ohio St. 128 at 141, 112 N.E. 
199 (1915); Maholm v. Marshall, 29 Ohio St. 611 (1876). 

5021 Ohio St. 362 at 368 (1871). 

51 Crockett v. Crockett, 2 Ohio St. 181 (1953). 

52 Onto Rev. Cope §2317.48 allows substantial discovery procedures to parties 
at law, but equity may still afford a more adequate remedy. Bonnell v. B. & T. 
Metals Co., 52 Ohio L. Abs. 1, 81 N. E. 2d 730 (1948). 

5316 O. Jur., Equity §100. However, the author of 1 O. Jur. 2d., Accounts 
and Accounting §48 says an accounting will no longer be allowed in this situation. 

54 Rupel v. Ohio Oil Co., 176 Ind. 4, 95 N. E. 225 (1911). 

552 Ohio St. 181 at 186 (1853). 
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Assuming equity will take cognizance of the case for purposes of 
an accounting, what period of limitations governs the action? The rule 
can be stated to be that legal actions and those to which law and equity 
are concurrently open are governed by the statute of limitations applicable 
to legal actions, The actions which are exclusively within the jurisdiction 
of the equity court are limited by the equitable statute of limitations 
(or, if there is none, by laches).°* At most, equity’s power to grant an 
accounting is only concurrent with that of the law courts.°’ That is, 
although the equitable remedy is more complete and adequate than the 
legal remedy, plaintiff would not be turned away from a court of law. 
Therefore, it would seem that the four-year statute of limitations would 
be applied by a court of equity to an action for an accounting for past 
waste, 


TIME OF ACCRUAL OF ACTION 


The cause of action accrues at the time the waste is committed or 
suffered. Although Reams v. Henney,** the authoritative case on this 
point, was an action for damages for waste, there is no reason to believe 
the same rule would not be applied to forfeitures and equitable account- 
ings. This rule as applied to permissive waste is different from the rule 
of many states. Those states hold that an action based on permissive 
waste does not accrue until expiration of the life estate.°* The reason 
they give is that until that time it cannot be determined whether the 
future interest has been injured by the failure to repair because the life 
tenant may still make the repairs. 

The holding of Reams v. Henney puts a considerable burden on 
the reversioner or remainderman.® Let us assume he has not been vigi- 
lant enough to obtain the preventive remedy of injunction. If the property 
has fallen into disrepair, he must sue every four years in order to protect 
himself. At least he will not be able to recover for damages which 
occurred more than four years prior to the action. It can be seen that 
a recreant life tenant could cause the remainderman much expense and 
trouble. The multiple damage features of the Statute of Gloucester and 
many states (other than Ohio) prompt the tenant to make repairs instead 

56 Glass v. Courtright, 14 Ohio N.P. (n.s.) 273, 23 Ohio Dec. 253 (1913). 

571 O. Jur. 2d. Accounts and Accounting §44. 

5888 Ohio App. 409, 97 N.E. 2d 37 (1950). 

59 Re Stout, 151 Or. 411, 50 P. 2d 768 (1935); Fisher’s Ex’r. v. Haney, 180 
Ky. 257, 202 S. W. 495 (1918); Prescott v. Grimes, 143 Ky. 191, 136 S. W. 206 
(1911). 

60 It should be mentioned that the period of limitations would not begin 
to run against contingent remaindermen at the time of the waste. As stated before, 
they have no legal remedy because they have no vested interest. Before the statute 
begins to run, the claim must have matured so an action can be brought on it 
Taylor v. Thorn, Adm’r., 29 Ohio St. 569 at 574 (1876); Hoiles v. Riddle, 74 Ohio 
St. 173, 78 N.E. 219 (1906). 
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of waiting to be sued. The remainderman in Ohio will be more likely 
to seek a forfeiture than to bring repeated suits for damages.” 


Dirken T. Voelker 








81In 40 O. Jur., Waste §16, it is suggested that equity may allow the life 
tenant to repair the property and thus allay the forfeiture. The authority therein 
cited for this proposition is Johnson v. Pettit, 13 Ohio Dec. Reprint 394 (1870). 
However, the usefulness of that case is certainly questionable since Estabrook v. 
Royon, 52 Ohio St. 323, 39 N. E. 809 (1895). It may be significant that these 
two cases arose under the statute allowing forfeiture for tax delinquency and 
not under Onlo Rev. Cope $2105.20. There is strong authority that equity will 
not stay a statutory forfeiture. 2 Pomeroy’s Equity JURISPRUDENCE §458 (Sth ed. 
1941). 














THE FEE TAIL IN OHIO 
English Background 


In 13th Century England, a conveyance to “B and the heirs of his 
body” created what was known as a conditional fee or fee simple condi- 
tional.’ Landed Englishmen used the words “heirs of the body” in an 
attempt to keep their land passing in the family from generation to gen- 
eration.” This attempt was singularly unsuccessful, for the English 
courts were quick to read into the conveyance a way in which the condi- 
tional fee could become a fee simple absolute. The courts, probably be- 
cause of their interest in the free alienability of land,* construed the con- 
veyance to create an estate in fee simple in the donee, subject to the 
condition that a child be born to the donee.* After the child was born, 
the donee could convey a fee simple absolute free from the restriction 
“to the heirs of his body.” If the donee did not convey the land and the 
child died before the donee, the land reverted to the donor on the donee’s 
death.® If no child were born to the donee, the condition was not met, 
and the land reverted to the donor on the death of the donee.® 

This unsatisfactory interpretation by the courts resulted in the 
statute de Donis Conditionalibus,’ now commonly known as the statute 
de Donis, in which Parliament proclaimed that a conveyance to “B and 
the heirs of his body” was to be construed as the donor intended. The 
statute abolished the courts’ construction of the conditional fee by giving 
the heir of the donee a right to recover property alienated by his ancestor.* 
After the statute de Donis, a deed to “B and the heirs of his body” 
became known as a “fee tail,” from the French fee tai/la, i. e. an estate 
“carved off” from the fee.® 

Under the statue de Donis, the descent of land in the family was 
insured so long as direct descendants survived. Or so the landholders 
thought, for in less than two centuries the King’s courts came up with 
a new device to dock the fee tail. A collusive suit, known as a common 
recovery, was employed for the purpose of enabling the tenant in tail 








1For a review of the early English doctrines, see 3 HoLpsworTH, History 
oF ENGLISH LAw 111-116 (4th ed. 1927); 2 PoLLocK AND MAITLAND, History OF 
ENGLIsH Law 16-19 (2d ed. 1903); Dicsy, History oF THE LAW OF REAL PROPERTY 
187-195, 214-223 (2d ed. 1876). 

21 AMERICAN LAW oF Property §1.9 (1952); HoLpsworTH, of. cit. supra, 
note 1, at 113. 

3 PoLLocK AND MAITLAND, of. cit. supra, note 1, at 18. 
LAND, op. cit. supra, note 1 at 17; 1 AMERICAN LAW oF Property §2.2 (1952). 

4 Holdsworth, op. cit. supra, note 1, at 113; PoLLock AND MAITLAND, op. cit. 
supra, note 1 at 17; 1 AMERICAN LAw oF Property §2.2 (1952). 

5 Supra, note 4. 

6 Supra, note 4. 

713 Edw. I, c. 1 (1285). 

8 HoLpsworTH, of. cit. supra, note 1, at 114. 

92 BLACKSTONE’s COMMENTARIES 112 note m; 1 AMERICAN LAW oF Prop- 
ERTY, §1.9 note 3 (1952). 
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to convey a fee simple.’” 


In the sixteenth century a statute (32 Hen. 
VIII, c36) was enacted which permitted another fictitious device, the 
fine, to be used to convert a fee tail into a fee simple.’’ In 1834 fines and 
common recoverys were abolished in England by statute, and provision 
was made for the banning of entails by conveying the land in fee simple 


by deed enrolled in the Chancery Division of the High Court of Justice.’ 


THE Fee Tait IN AMERICA 


America has found the fee tail, based as it is on landed estates and 
the English emphasis on inheritable position, as unsatisfactory as did the 
English courts. Nearly all the states have enacted legislation to control 
the restriction on alienation which the fee tail, literally construed, creates. 
This legislation falls into three general categories,’* the largest being 
those states which prohibit the fee tail estate altogether. Thus in Minne- 
seta, a conveyance to “B and the heirs of his body,” passes a fee simple 
absolute to B.’* Other states have enacted legislation which converts 
what would be an estate tail into a life estate in the first taker, with the 
remainder in fee simple absolute to the person or persons who would 
have succeeded to the estate on the death of the grantee. For example, 
in Illinois, B would receive an estate for life, and B’s children, on B’s 
death, would take the estate in fee simple absolute.’’ In the third 
category are those states which have converted the fee tail conveyance 
into a fee tail estate in the grantee, with a fee simple absolute passing 
to the issue of the grantee. Ohio’®, Connecticut’’, and Rhode Island™* 
(wills only) are the only states which have adopted this method of un- 
scrambling the common law estate tail. A few states continue the con- 
ditional fee construction adopted by the English courts in the 13th Cen- 
tury, refusing to recognize the statute de Donis’’. The fee tail, as it 
existed subsequent to the statute de Donis, is recognized in a small group 
of states.”° 


10 Described in 1 AMERICAN LAw oF Property §1.9 (1952), Taltarum’s case, 
Y.B. 12 Ed. IV, 19 (1472) is sometimes said to have established this device, but 
other evidence indicates the common recovery was in full working order prior 
to that time. See Ho_psworTH of. cit. supra note 1, at 118. 

11 Wa.sH, History oF ANGLO-AMERICAN Law 142 (2d ed. 1932). 

12 Supra, note 11. 

13 The various state statutes are compiled in 1 AMERICAN LAW OF PROPERTY 
§2.13 (1952) and 1 Restatement, Property c. 5, Introductory Note, special notes 
4-6 (1936). 


14 MINN, STAT. §§500.03, 500.04 (1945). 
15 TIpL. Rev. Strat. c. 30, §5 (1947). 

16 Onto Rev. Cope §2131.08. 

17 Conn. GEN. STAT. §7083 (1949). 
18R. I. Gen. Laws c. 566 §10 (1938). 
19 Supra, note 13. 

“" Supra, note 13. 
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Tue Onto STATUTE 
In 1811, the Ohio General Assembly enacted the following legis- 
lation, entitled “An Act to restrict the entailment of real estate.?!” 

That from and after the taking effect of this act no estate 
in fee simple, fee tail, or any lesser estate in lands or tene- 
ments, lying within this state, shall be given or granted, by deed 
or will to any person or persons, but such as are being, or to 
the immediate issue or descendents of such as are in being at 
the time of making such deed or will and that all estates given 
in tail shall be and remain an absolute estate in fee simple to the 
first donee in tail. 

The act was borrowed” from Connecticut”. In Pollock v. Speidel*’, 
the Ohio statute was held to apply to fee tail estates created prior to 1811, 
so that land conveyed to “B and the heirs of his body” in 1807 passed 
in fee simple to the children of B when B died, sometime after 1811. 

The present Ohio statute, O10 Rev. Cope, §2131.08 still appears 
in the middle of the rule against perpetuities, and reads as follows. 

. . - All estates given in tail, by deed or will, in lands or 
tenements lying within this state, shall be and remain an absolute 
estate in fee simple to the issue of the first donee in tail .. . 

Worps CreATING A Fee Tait In OuIo 

The typical words used to create a fee tail estate are “to B and 
the heirs of his body.” “To B and his issue” is also a rather common 
method of creating such an estate.”” In Pollock v. Speidel,?® the addition 
of the word “assigns” in a conveyance “To B and the heirs of his body 
and assigns forever” did not affect the courts determination that a fee 
tail was created. A devise to “our son David Edwards and his heirs of 
nearest kin” was held to create an estate tail in Edwards v. Edwards.*” A 
conveyance to “B and his heirs to the third generation” has also been held 
to create a fee tail estate.?® 

Theoretically, a conveyance to “B for life, remainder to the heirs 
of the body of B” should, by virtue of the rule in Shelley’s case, create 
a fee tail estate in B?® The Ohio Supreme Court, in dicta, has stated 
such a conveyance would pass a fee tail to B, and by virtue of the statute 
against entailment, a fee simple to the heirs of the body of B.*° However, 
even before the rule in Shelley’s case was abolished in Ohio,*" the courts 


2110 Ohio Laws 7. The act became effective June 1, 1812. 

22 Dungan v. Kline, 81 Ohio St. 371, 90 N.E. 938 (1910). 

23 Now Conn. GEN. STAT. §7083 (1949). 

2427 Ohio St. 86 (1875). 

25 24 Ohio St. 86 (1875). 

2617 Ohio St. 439 (1867). 

2714 Ohio App. 49, 31 O.C.A. 561 (1921) 

28 Naylor v. Loomis, 9 Ohio C. C. R. 96, 6 Ohio C. C. Dec. 41 (1894). 

291 Simes, Law or Future INTERESTS Chapter 7. (1936). 

30 King v. Beck, 12 Ohio 390 (1843), reversed 15 Ohio 559 (1846). 

31 The rule was abolished as to Wills in 1840, 38 Ohio Laws 126; as to 
deeds in 1941, 119 Ohio Laws 348. 
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construed such a conveyance to create a life estate in B with a remainder 
in fee simple to B’s children.“ ‘The Common Pleas Court of Fayette 
County recently held** a deed “to B for life, then to the heirs of his 
body their heirs and assigns forever” created a fee tail in B. The court 
apparently did not notice any distinction between a conveyance to “B for 
life and then to the heirs of his body” and a conveyance to “B and the 
heirs of his body.” The decision can be justified, since the deed was 
executed in 1912, prior to abolition of the rule in Shelley’s case. How- 
ever, its conclusion seems inconsistent with the earlier cases construing 
such a conveyance as a life estate and remainder, even when Shelley’s 
rule was in force in Ohio.** This problem is now expressly covered by 
Onto Rev. Cong, §2107.49, which provides in part: 
... If the remainder is given to the heirs of the body of 

the life tenant, the conveyance shall vest an estate of life only 

in such first taker and a remainder in fee simple to the heirs 

of the body... 

The “indefinite failure of issue” rule, developed in England,** has 
been consistently rejected in Ohio.*® Under the indefinite failure of issue 
construction, a conveyance to “B and his heirs, but if he dies without 
issue, to C and his heirs” would pass a fee tail to B, the words “die 
without issue” being constructed as intending failure of issue whenever 
that may occur, either by death of the named person without issue or 
by the death of the last survivor of his issue. Under the Ohio cases, 
the vesting of the fee in the above example would be determined at the 
death of B.*7 


The fee tail has always been restricted to real property in Ohio.** 
The Courts have varied in their definitions of the “‘presumption against 
entailed estates” which is said to exist in any construction problem. It 
has been said that: 

Estates tail . . . are not favored in this country. 

The presumption is against the intention to create them, and 

that presumption must be overcome by language entirely free 

from amibiguity.*® 





82 King v. Beck, 15 Ohio 559 (1846); Dix v. Benzler 32 Ohio L. Abs. 599 
(1940). 

33 Hoppes v. American National Red Cross 128 N.E. 2d 2851 (1955). 

34 Supra, note 32. 


35 Wyld v. Lewis, 1 Atk. 432, 26 Eng. Reprint 276 (1738); Saltern v. 
Saltern, 2 Atk. 376, 26 Eng. Reprint 627 (1742); see 2 Stmes, Law or FurTure 
INTERESTS, Chapter 21 (1936). The rule in England was eventually changed by 
statute. 1 Vict. c. 26 §29 (1837). 


36 Parish’s Heirs v. Ferris, 6 Ohio St. 563 (1856); Briggs v. Hopkins, 103 
Ohio St. 321, 132 N.E. 843 (1921). 


37 Supra, note 36. 
38 King v. Beck, 12 Ohio 390 (1843). 
39In re Youtsey, 260 Fed. 423 at page 427 (D.C. 1916). 
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Another judge has said: 

Now, all that can be said on that subject [the presumption] is 
simply this, and this is what the judges who have spoken on that 
subject in Ohio say: That while language equally well conveys 
two different estates, that construction will be placed on it 
which will confer an estate in fee simple, in preference to an 
estate in tail, Section 4200, Rev. Srat., only recognizes estates 
in tail, Then why argue there is anything in the policy of the 
law to discourage them, further than as I have stated.*° 


RicHts OF THE DoneeE In TAIL 

The “first donee in tail”, as the statute** describes B in a conveyance 
to “B and the heirs of his body,” is held to own a fee tail estate in the 
land conveyed.**, Language in the early case of Pollock v. Speidel,** 
indicated that B in the above example would receive only a life estate, 
but the later cases have definitely determined B’s estate as a fee tail. The 
distinction is important in that the owner of a fee tail estate is not liable 
for waste,** also the wife of the first donee may claim dower and the 
husband curtesy in land held in fee tail,*® unless that right has been 
abolished by statute.*® 

B, as the first donee in tail, may transfer all or a part of the fee 
tail estate he holds. This power has been described, in a recent case,*” as 
follows: 

The donee of the estate in fee tail preserved for the life time 

of the first taker only, has both the privilege and the power to 

create any interest in the land which could be created by a 

40 Darling v. Hippel, 12 O.C.D. 754, at page 758 (1897). Aff’d without 
opinion, 60 Ohio St. 591, 54 N.E. 1103 (1899). 

41 Onto Rev. Cope §2131.08. 

42 Harkness v. Corning, 24 Ohio St. 416 (1873); Broadstone v. Brown, 
24 Ohio St. 430 (1873); Dungan v. Kline, 81 Ohio St. 371, 90 N.E. 938 (1910). 

4317 Ohio St. 439. 

44 Hall v. Rohr, 10 Ohio Dec. Reprint 690, 23 Wkly. Law Bull. 121 (Com- 
mon Pleas, 1890); Pollock v. Speidel, 17 Ohio St. 439, (1867); In re Jones’ 
Estate, 44 Ohio L. Abs. 339, 64 N. E. 2d 609 (1946) dictum in the latter two cases). 
Contra, Restatement, Property §91 (1936). 

45 Harkness v. Corning, 24 Ohio St. 416 (1873); Broadstone v. Brown, 24 
Ohio St. 430 (1873) ; Mays v. Mays, 5 Ohio L. Abs. 495 (1927). 

46In Miller v. Miller, 83 N.E. 2d 254 (Common Pleas 1948) the court held 
dower could not be awarded the surviving spouse because of On1o Gen. Cope 
§10502-1 (Now Ono Rev. Cope §2103.02). That statute provides that, in lieu 
of dower, the surviving spouse is entitled to take under the descent and distri- 
bution statute (OH1o Rev. Cope §2105.05) her distributive share of all un- 
encumbered lands held by the deceased consort at death. This case is critized, 
and the problem of the dower interest discussed in a comment, Rights of a Sur- 
viving Spouse in a Fee Tail Estate in Ohio, 18 U. Cin. Rev. 332 (1949). 

47 Hoppes v. American National Red Cross, 128 N.E. 2d 851 (Common Pleas, 
1955). The language is a verbatim quote from 1 Hausser, Onto Pracrice— 
REAL Property §451 (1952) which in turn is adopted from 1 Restatement, PROPERTY 
§89 (1936). 
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person having an estate in fee simple absolute. However, any 

interest so created may be defeated, upon the death of the donee 

in tail, by the persons entitled after the donee under the limita- 

tion which created the estate. 

Thus, there is no way for the first donee in tail, by a conveyance, 
to cut off the rights of his issue. Syllabus 3 of Pollock v. Speidel’® reads 
as follows: 

The first donee in tail can not, in this state, by a sale and 

conveyance in fee simple, with convenants of warranty, bar the 

entail, or deprive his issue of the right of succession to the 
inheritance.” 

Clearly then, there is no method by which the first donee in tail 
can devise any interest in land so held.*® 

However, the first donee may apply to a common pleas court for 
a sale of the entailed estate, under the provision of Onto Rev. Cope, 
$5303.21 et. seg. The statute authorizes such action when the court is 
satisfied the sale: 

Would be for the benefit of the person holding the first 

and present estate, interest or use, and do no substantial injury 

to the heirs in tail, or others in expectancy, succession, reversion, 

or remainder.” 

RIGHTS OF THE IssUE OF THE First DoNEE 

The statute” specifically provides that upon the death of the first 
donee, his issue take an “‘absolute estate in fee simple.” This fee simple 
estate is vested in the issue of the first donee by withdrawing the reversion 
from the donor and his heirs, and annexing that reversion to the fee tail 
estate of the first donee, making a fee simple absolute in the issue of the 
first donee.*' Although the issue of the donee in tail take by descent,”” 
the tenant in tail is not the source of their title; they take, per forman doni 
from the person who first created the estate.** 

The issue of the first donee must survive the first donee. For ex- 
ample, if land is conveyed to “B and the heirs of his body” and C, 
son of B, dies before B, C’s heirs or assigns take nothing.” If there are 
no heirs of the body of the first donee, the land reverts to the original 
grantor in fee simple absolute,” if the grantor has not conveyed the 


. 
reversion.” 


4817 Ohio St. 439 (1867). 

491 Restatement, Property §90 (1936). 

50 On10 Rev. Cope $5303.21. 

*l Onto Rev. Cope §2131.08. 

52 Richardson vy. Cincinnati Union Stockyard Co. 8 Ohio NP. 213, 11 Ohio 
Dec. 367 (Superior Ct. of Cin. 1901). 

53 Pollock v. Speidel, 17 Ohio St. 439 (1867). 

54 Ibid. 

55 Dungan v. Kline, 81 Ohio St. 371, 90 N.E. 938 (1910). 

56 Evangelical Lutheran St. Pauls Congregational Unaltered Augsbierian 
Confession v. Sheffield, 90 Ohio St. 467, 108 N.E. 1119 Memorandum decision, 


1914). 
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An adopted child cannot qualify as an “issue of the first donee.’”®” 
Ohio’s adoption statute now specifically so provides, but even prior to 
the passage of that section, the courts held that an adopted child could 
not take land held in fee tail.°* The court reasoned that the original 
grantor haad expressly directed who should take the property, and the 
first donee had no power to substitute his wishes for those of the original 
grantor. 

A child of the first donee has no interest which he can transfer 
while the first donee is living.*® He is considered only as an heir apparent 
or presumptive and the maxim nemo esthaeres viventis®™ applies. 

If a child of the first donee purports to transfer his interest while 
the first donee is alive, and then survives the first donee, the child may 
be estopped from claiming his interest in the land conveyed.®' For ex- 
ample, C is the son of B, who holds Blackacre under a deed reading “to 
B and the heirs of his body.” While B is still alive, C, by warranty 
deed, assigns all his right, title and interest in Blackacre to X and his 
heirs. After the death of B, C would be estopped from claiming any 
interest in Blackacre.®* If C had transferred his interest to X by quit- 
claim deed, he would not be estopped to claim Blackacre unless the deed 
asserted as a matter of fact that C was “seized or possessed of the par- 
ticular estate which his deed purports to convey.” 


CONCLUSION 
It is no longer open to serious question that the fee tail, literally 
construed, is completely out of step with the modern concept of free 
alienability of land. By limiting the fee tail to one generation, Ohio has 
greatly reduced the period in which land can be tied up. But is it wise 
to stop halfway? 


57 In Hoppes v. American National Red Cross, 128 N.E. 2d 851 (Common 
Pleas, 1955) A conveyed to “B and the heirs of his body.” Several years later B 
reconveyed to A in fee simple. Later still, A re-conveyed to B in fee simple. 
The court held B was entitled to ownership in the land because no person en- 
titled to contest the rights acquired by B (listed by the court as (1) the issue of 
the first donee in tail, (2) a remainderman named in the original fee tail con- 
veyance, (3) a person holding an executory interest by virtue of the original 
conveyance, (4) the reversioner) was living at the death of B. A much simpler 
answer to this case would have been that the fee simple conveyance from A to B 
passed the reversion to B. 

58 On10 Rev. Cope, §3107. 13 (A) “Such adopted child shall not be capable 
of inheriting or succeeding to property expressly limited to the heirs of the body 
of the parents.” 

59 Richardson vy. Cincinnati Union Stockyard Co., 8 Ohio N.P. 213, 11 Ohio 
Dec. 367 (Superior Ct. of Cinn. 1901). 

69 Dungan v. Kline, 81 Ohio St. 371, 90 N.E. 938 (1910); Laver v. Kreiter, 
7 Ohio App. 441 (1917). 

61“No one is the heir of a living person.” From Dungan vy. Kline, supra, 
note 60, at page 385. 

62 Pollock v. Speidel, 27 Ohio St. 86 (1875). 

63 [bid. 
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In the past, it was strongly argued that the fee tail was necessary 
to the preservation of landed aristocracy.®* Few could accept such an argu- 
ment today. The only justification for the continued existence of 
the fee tail estate in Ohio is that it has been recognized by Ohio courts 
almost since the admission of Ohio to the Union. But age does not 
necessarily assure value, In this case, an antique of English law has become 
a burden in the modern administration of real property transactions. 

Nearly half the states have abolished the fee tail estate by statute. 
Such action is recommended by the Commissioners on Uniform State 
Laws, in their Uniform Property Act.® Some states have reached that 
conclusion without benefit of legislation. 

In two states without express statutes, the courts have held 

that the fee tail becomes a fee simple. These decisions are, of 

course, commendable, The fee tail today has no serious support.” 

Some of the problems under the Ohio fee tail statute have been dis- 
cussed earlier in this comment. Not every possibility was discussed, but the 
material should indicate there are many pitfalls for the unwary. Although 
the proposition is not susceptible of proof, it is submitted that many fee tail 
estates are created simply because the drafter misapprehends the legal 
significance of the words “heirs of the body.” If, on the other hand, the 
drafter of an instrument actually intends to create such interests as are 
now created by a transfer to “B and the heirs of his body”, almost exactly 
the same result can be obtained by a transfer to “B for life, without im- 
peachment for waste, remainder to the children of B living at B’s death.” 

The time has come for Ohio to junk this relic of the past and enact a 
statute, similar to the Uniform Act, providing that all estates given in 
fee tail pass a fee simple to the grantee or devisce. 


J. Richard Hamilton 


64 Carter v. Grossnickle, 11 Ohio N.P. N.S. 465, 22 Ohio Dec. N.S. 680 
(Common Pleas, 1911) Aff’d without opinion 88 Ohio St. 577, 106 N.E. 1059 (1913). 

65 See Morris, Primogeniture and Entailed Estates, 27 Cotum. L. Rev. 24 
(1927) for an analysis of the judicial and legislative reactions to the fee tail at 
different stages of American history. 

66 Uniform Property Act, §10 “. . . . The creation of fee tails is not per- 
mitted. The use in an otherwise effective conveyance of property, of language 
appropriate to create... . a fee tail, creates a fee simple in the person who 
would have taken... . a fee tail. Any future interest limited upon such an 
interest is a limitation upon the fee simple and its validity is determined ac- 
cordingly. ... . 

67 Nites, THE Law oF Estates SINCE BUTLER AND KENT, 3 Law: A Cen- 
tury of Progress 199 at 209 (1937). The states listed by Niles are Maryland: 
Posey’s Leasee v. Budd, 21 Md. 477 (1863) and New Hampshire: Dennett v. 
Dennett, 40 N.H. 498 (1860); Merrill v. Am. Bapt. Mis. U., 73 N. H. 414, 62 Atl. 
728 (1905). 




















EvIpENCE — BusINEss REcorps As EvIDENCE — WHEN ADMISSIBLE 


Plaintiff was injured when struck by defendant’s automobile as 
he was crossing the street. According to the hospital record made upon 
plaintiff’s admission to the hospital, when asked how he was injured, 
plaintiff had stated that he was hit by an automobile which was pushed 
into him due to being struck from behind by another automobile. The 
trial judge allowed this portion of the record to be admitted into evi- 
dence and there was a verdict for the defendant. The Supreme Court, 
Appellate Division,’ affirmed and plaintiff appealed. In a four to three 
decision the Court of Appeals held that a statement in the hospital’s record 
as to the cause of plaintiff's injury, not being germane to plaintiff’s 
treatment, was not a record of any fact made in the regular course 
of business and hence not admissible hearsay under the “Proof of Busi- 
ness Transactions Act.” Sec, 374-a of the Civil Practice Act of New 
York. Reeversed and a new trial granted. William v. Alexander, 309 
N. Y. 283, 129 N. E. 2d 417 (1955). 

At common law certain information recorded in the daily operation 
of a business was admissible under either the “shop book” or “regular 
entries” exceptions to the hearsay rule.” The legislatures eventually recog- 
nized the inadequacy of these common law rules and enacted appropriate 
legislation. Today practically every state has a statute permitting the 
entry of certain records into evidence over the hearsay objection. These 
statutes are generally copied from either the “Model Act” or the “Uni- 
form Act,”* or in some instances a combination of both.® The purpose of 
these acts was to obviate the need for the calling of numerous witnesses in 








1285 App. Div. 819, 136 N.Y.S. 2d 546. 


25 WicMore, EvipENCE §§1517, 1518 (3rd ed. 1940); 27 Ore. L. Rev. 188, 
188-95 and Morcan, “THe Law oF EvipeNce: Some Proposals For Its REForRM.” 
Chap. V (Yale Univ. Press), (1927). 


3“Any writing or record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any act, transaction, occurrence 
or event, shall be admissible in evidence in proof of said act, transaction, occurrence 
or event, if the trial judge shall find that it was made in the regular course of 
any business, and that it was the regular course of such business to make 
such memorandum or record at the time of such act, transaction, occurrence or 
event or within a reasonable time thereafter. All other circumstances of the 
making of such writing or record, including lack of personal knowledge by the 
entrant or maker, may be shown to affect its weight, but they shall not affect 
its admissibility. The term business shall include business, profession, occupation 
and calling of every kind.” 

4“Sec. 2 (Business Records) A record of an act, condition or event shall, 
insofar as relevant, be competent evidence if the custodian or other qualified 
witness testified to its identity and the mode of its preparation, and if it was 
made in the regular course of business, at or near the time of the act, condition 
or event, and if, in the opinion of the Court, the sources of information, method 
and time of preparation were such as to justify its admission.” 


5 McCorMIcK, EVIDENCE § 289 (1954). 
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order to prove a point which had been recorded in the business record.® 

Prior decisions in cases similar to the instant case have determined the 
issue as to whether or not the information in the record was admissible 
on the grounds of whether or not the information was germane, 
relevant or helpful to the patient’s treatment. The courts after deciding 
the question of germaneness would arrive at the conclusion that the 
information was or was not recorded in the regular course of the 
hospital’s business.’ However, the requirement of the statute is that 
the entry shall be made in the regular course of business, not that the act 
recorded shall have occurred in the course of hospital treatment. See 
notes 3 and 4, supra. Thus a valid interpretation of the statute could be 
that it requires that the physical act of the recorder in making an entry 
in the record is what is to be looked at in determining whether the 
entry was made in the regular course of the hospital’s business.* The U. S. 
Supreme Court said: “But ‘regular course’ of business must find its mean- 
ing in the inherent nature of the business in question and in the methods 
systematically employed for the conduct of the business as a business.” 
Thus in the instant case although the plantiff was not under a duty to 
make the statement appearing in the record, the person who recorded it 
may well have been under a duty to record it as a routine operation of 
the hospital’s business. If so the statute does serve to authenticate the fact 
that the statement was made. However, since the information recorded 
is itself a statement, not made in the course of the hospital’s business, 
it would be double hearsay and not admissible in evidence by virtue of the 
statute alone. Therefore some other exception to the hearsay rule must 
be sought if the statement thus authenticated is to come in as evidence 
of its truth.” 

In order to accept this analysis the courts will have to be satisfied 
as to the trustworthiness of the hospital record. That in many courts 
everyday pulse and temperature readings and a doctor’s diagnosis are ac- 
cepted as trustworthy along with numerous other technical details appear- 
ing on the record is without doubt.’® It is contended that hospital records 
are just as trustworthy as records used in any other business, perhaps more 
so because of the life and death factor always present."’ It is also to be 





6 Johnson v. Lutz, 253 N.Y. 124, 170 N.E. 517 (1930). 

7Green v. City of Cleveland, 150 Ohio St. 441, 83 N.E. 2d 63 (1948); 
Shirk’s Motor Express v. Oxenham, 204 Md. 626, 106 A. 2d 46 (1954); Melton 
v. St. Louis Public Service Co., 363 Mo. 474, 251 S. W. 2d 663 (1952); Watts 
v. Delaware Coach Co., 44 Del. (5 Ter.) 282, 58 A. 2d 689 (1948); D’Amato v. 
Johnston, 140 Conn. $4, 97 A. 2d 893 (1953). 

8In Palmer v. Hoffman, 318 U.S. 109, 115 (1942). 


923 Texas L. Rev. 178, 186. 

10 Reed v. Order of United Commercial Travelers, 123 F. 2d 252 (C.C.A. 2d 
1941). 

115 Wicmore, EvipENce § 1707 (3d Ed. 1940). 
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noted that hospital personnel, just as in any other business, are trained 
to take accurate records and in some cases are subject to disciplinary 
measures for failure to do so.’” For rules governing standardized hospitals 
as set up by the American College of Surgeons, and the American Medical 
Association see 14 So. Calif. L. Rev. 112, 114. 

In Johnson v. Lutz, a case in which a policeman’s report of an 
accident was in issue, the report being made from information received 
from third parties and not from first hand knowledge of the policeman, 
the court said: “It is a proper qualification of the rule admitting such 
evidence, that the account must have been made in the ordinary course of 
business and that it should not be extended so as to admit a mere private 
memorandum, not made in pursuance of any duty owing by the person 
making it, or when made upon information derived from another who 
made the communication casually and voluntarily, and not under the 
sanction of duty or other obligation.” This was one of the earliest de- 
cisions interpreting the Model Act in New York. In Brown v. St. Paul 
City Ry. Co.,‘* the Minnesota Supreme Court may have opened the 
door for a slightly different analysis of the problem. In this case a portion 
of the hospital record stated how plaintiff was injured, which statement 
was given by the plaintiff and was favorable to her case. The court 
said: “We believe the better rule is that under M.S.A. c.600, hospital 
records and charts, properly identified, are admissible when not privileged, 
to prove diagnosis, treatment, or medical history of the patient pertinent to 
the medical and surgical aspects of the case but that hearsay and sel f-serv- 
ing statements contained theréin are not admissible to prove how an in- 
jury occurred, at least when offered by the patient. Whether they are 
admissible for impeachment purposes or for some other purpose not here 
involved we need not now determine.” (Emphasis supplied), It is to be 
noted that the court did not say that such information was not germane 
to treatment and hence not recorded in the regular course of the 
hospital’s business. What the court said may indicate that it recognizes that 
under this statute, certain statements by plaintiff appearing in the hospital 
record, although not acceptable to show how certain events transpired, 
would be aceptable to show that plaintiff did say them. 

It is submitted that if the evidence were properly presented that the 
courts would be more inclined to look at the germaneness question with 
an idea of how the recorder was trained and was thinking when the 
hospital record was made. The courts appear to be concerned about the 
trustworthiness of portions of the record which are not germane to 
the patient’s treatment. However, it is to be noticed that upon recording, 
the recorder is not certain what will ultimately be germane to treatment. 
Therefore, it is in this area of uncertainty that the information, although 





12 14 So. Cauir. L. Rev. 99. 
13 253 N.Y. 124, 170 N.E. 517 (1930). 
14 241 Minn. 15, 62 N.W. 2d 688 (1954). 
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not germane, would be just as trustworthy as that which is germane.’® In 
which case the court, although it did not talk in these terms, did seem 
to recognize that germaneness, to the recorder, is a broad concept. 

By this analysis the instant case would be decided the same way 
because it is difficult to deduce that the recorder was uncertain that being 
hit by an automobile which was pushed into him by another automobile 
would be germane to plaintiff’s treatment. However, in Green v. City 
of Cleveland a different result could have been reached because the 
plaintiff’s statement that she caught her heel and fell cannot conclusively 
be said not to be germane, A closer study of the mechanics of making 
the hospital record in the Green case (this would depend on the extent of 
the evidence presented) may have disclosed that this statement was as 
trustworthy as any other statement in the record. 

As an ultimate answer to the problem of statements made by the plain- 
tiff, perhaps to be initiated by legislation, it is submitted that the germane- 
ness test be discarded altogether. This is what Judge Desmond may 
have had in mind when he wrote the dissent in the instant case, when he 
said, “He knew, as we all do, that an examining physician, especially in a 
hospital receiving department, always inquires as to the cause of the trau- 
ma, Certainly, in the absence of any suspicious circumstance, it is not up 
to the courts to decided just how thoroughly a qualified physician may 
delve into the cause or occasion of the injuries he is diagnosing and treat- 
ing.” Thus, if the germaneness test were discarded the courts would 
decide the validity of the record by determining how and under what 
conditions the record was made. The final test of admissibility would 
then be whether or not plaintiff’s statements could be admitted under any 
of the other exceptions to the hearsay rule. In the instant case, the excep- 
tion for admissions made by a party-opponent would be available. 
Ralph W. Stultz 





15 See Watts v. Delaware Coach Co., note 5 supra. 
16 Note 7 supra. 


‘Torts—RIGHT oF PrRivacy—INnvasion By Desr COLLECTOR 


Defendant collection agent telephoned plaintiff’s employer and 
landlord regarding a debt owed by plaintiff, called plaintiff at her place 
of employment three times within fifteen minutes on one occasion, and 
called plaintiff eight or nine times a day for two weeks and as late as 
11:45 p.m. at her residence for the purpose of coercing payment of the 
debt, These acts resulted in loss of one of plaintiff’s roomers and mental 
suffering to plaintiff. Held: Judgment for $2,000 for invasion of plain- 
tiff’s right of privacy affirmed. Housh v. Peth, 165 Ohio St. 35, 59 Ohio 
Op. 60, (1956). 


It is well known that the famous Brandeis and Warren article, 
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“The Right to Privacy”, gave impetus to court recognition of a legally 
protected right to privacy. Nearly half of the states, now including Ohio, 
hold that such a right exists in some form.? This right was originally 
labeled by Brandeis and Warren as the “right to an inviolate personality.” 
Many courts have designated it the “right to be let alone.”* Redress has 
generally been given either for intrusion upon the plaintiff’s solitude or 
for communicating items concerning the plaintiff to others, Whatever 
the situation, at least two essentials to recovery are required by all courts: 
(1) mental distress to the plaintiff (2) defendant’s lacking or exceeding 
a privilege to act as he did. These abstruse concepts of an invasion of 
the right of privacy become meaningful only when placed into factual 
contexts,* 

Lower Ohio courts have dealt with the right of privacy problem 
on four occasions. The Cuyahoga county common pleas court three 
times recognized the right of privacy but denied recovery because the de- 
fendant was privileged to act as he did.° The Hamilton county common 
pleas court relied somewhat on a purported invasion of the right of privacy 
in granting an injunction against picketing and photographing at the plain- 
tiff’s restaurant.® 

The prime significance of the instant case is that it affirmatively 
settles the question whether or not the Ohio Supreme Court recognizes 
invasion of the right of privacy as a tort. However, the decision is also 
of special import in relation to attempts to collect debts. 

At the turn of the century, redress for outrageous acts of debt 
collectors was limited to actions for libel, which usually required proof 
that the defendant’s acts imputed dishonesty or criminality to the debtor.” 
Later, some recovery was obtained for wilfully inflicted mental distress.* 

The Supreme Court of Kentucky first recognized an actionable 
invasion of privacy in the attempt to collect a debt.® In this case the 








14 Hary. L. Rev. 193 (1890). 

2 Hazlitt v. Fawcett Publications, 116 F. Supp. 538, 542 (1953); Prosser, 
Tue Law oF Torts 635ff. (2d ed. 1955). 
court refused to recognize the action against a debt collector, saying that 

3 Housh v. Peth, supra. 

4 For an extensive collection of cases, see annotations in 138 A.L.R. 22 (1942) ; 
168 A.L.R. 446 (1947); 14 A.L.R. 2d 750 (1950). 

5 Martin v. F.LLY. Theater Co., 10 Ohio Op. 338, 23 Ohio L. Abs. 683, 10 
N.E. 2d 26 (1938); Johnson v. Scripps Publishing Co., 18 Ohio Op. 372, 32 Ohio 
L. Abs. 423 (1940); Schmukler v. Ohio Bell Telephone Co., 66 Ohio L. Abs. 213, 
116 N.E. 2d 819 (1953). 

6 Friedman v. Cincinnati Hotel and Restaurant Employees International 
Alliance, 20 Ohio Op. 473, (1941). 

7 Meutze v. Tuteur, 77 Wis. 236, 46 N.W. 123, 9 L. R. A. 86, (1890) ; Thomp- 
son v. Berman, 181 Ky. 487, 205 S. W. 558, (1918). 

8 Barnett v. Collection Service, 214 Iowa 1303, 242 N.W. 25 (1932); La 
Salle Extension Un. v. Fogarty, 126 Neb 457, 253 N. W. 424 (1934); Quina vy. 
Roberts, 16 So. 2d 558 (La. 1944). 

®Brents v. Morgan, 221 Ky. 765, 299 S.W. 967, $5 A.L.R. 964 (1927). 
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defendant had placed a five by eight feet poster in his store window 
stating that the plaintiff owed him a certain debt. Kentucky again gave 
recovery on this basis when a debt was published in a newspaper.’® It 
appears that no other court has granted such recovery. The Wisconsin 
court refused to recognize the action against a debt collector, saying that 
the step would have to be taken by the legislature.* In six other cases 
the right of privacy was acknowledged, but the courts held for the de- 
fendant on the ground that he had a privilege to attempt to collect his 
debts in a reasonable manner.” In none of these cases had the defendant 
harassed the plaintiff or informed the general public of the debt; his act 
consisted of contacting the plaintiff or his employer only once concerning 
the debt. * 

The dissenting judge in the principal case, referring to some of the 
cases cited above for support, was of the opinion that the trial court failed 
to adequately instruct on the privilege of a creditor to attempt to collect 
his debt as long as he does not utilize unreasonable means, It is submitted 
that the crux of the majority decision rests not on the one contact made 
with the employer, but rather on the continued harassment of the plain- 
tiff. Instructions were given on this point. 


A third significant aspect of the decision in Housh v. Peth, is that 
all of the defendant’s acts were telephoning, #.e., oral. A few courts have 
stated that the right of privacy cannot be violated under any circum- 
stances by the spoken word.’® The Brandeis and Warren article, supra, 
suggested that special damage was necessary in order to recover for oral 
invasion. If the latter is true, the plaintiff in the instant case satisfied 
the requirement by alleging loss of a roomer as a result of the defendant’s 
actions. However, since this question was not considered by the court, 
the necessity of proving such damage in Ohio is yet undecided. 

In summary, the Housh v. Peth decision not only established the 
right of privacy as legally protected in Ohio, but also made Ohio the 
second jurisdiction to grant recovery against a debt collector on this 
ground, and the first to do so for an oral invasion in the attempt to collect 
a debt. ' 

B. Joan Krauskopf 





10 Tramwell v. Citizens News, 285 Ky. 529, 148 S.W. 2d 708 (1941). 

11 Judevine v. Bengies-Montanye Fuel and Warehouse Co., 222 Wis. 512, 269 
N. W. 295 (1936). 

12 Patton v. Jacobs, 118 Ind. App. 358, 78 N. E. 2d 789 (1948); Lewis v. 
Physicians and Dentists Credit Bureau, 27 Wash. 2d 267, 177 P. 2d 896 (1947) ; 
Davis v. Gen. Finance and Thrift Corp., 80 Ga. App. 708, 57 S. E. 2d 225 
(1950); Voneye v. Turner, 240 S. W. 2d 588 (Ky. 1951); Lucas v. Moskins 
Stores, 262 S. W. 2d 679 (Ky. 1953); Meadows v. First National Bank, 149 S. 
W. 2d 591 (Tex. 1941). 

13 Martin v. F. I. Y. Theater Co., supra; Lewis v. Physicians and Dentists 
Credit Bureau, supra; Pangallo v. Murphy, 243 S. W. 2d 496 (Ky. 1951). 
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APPELLATE REVIEW—RULING MERELY SUSTAINING DEMURRER 
To Petririon DEEMED FINAL APPEALABLE ORDER Wi:EN— 


In an action commenced in a court of common pleas the plaintiffs 
claimed damages for the contamination of water wells on their land. 
It was alleged that the defendants, operating various nearby gasoline 
stations, were negligent in failing to inspect and maintain their tanks 
and equipment, thereby permitting gasoline to escape and percolate into 
the plaintiffs’ land, thus rendering the water therein unfit for domestic 
use. The amended petition named various groups of defendants as being 
engaged in a joint adventure or enterprise during various periods of time 
and as being engaged in operating five separate gasoline stations located 
near the plaintiff’s land. It was further alleged that during a certain period 
of time between 1925 to 1948, the total period within which the activity 
occurred, individual members of these separate groups of defendants 
negligently operated a single gasoline station which also added to plain- 
tiff’s injury. The defendants demurred to the amended petition for 
misjoinder of parties defendant, misjoinder of causes of action and mis- 
joinder of separate causes of action. The Common Pleas Court sustained 
the demurrer, giving plaintiffs leave to amend, but did not dismiss the 
action, Plaintiffs appealed on questions of law to the Court of Appeals 
and the appeal was dismissed for the reason that the lower court’s order 
was not final. The Supreme Court reversed the Court of Appeals and 
held, the sustaining of the demurrer affected a substantial right by 
effecting a termination of the right and thus constituted a final appeal- 
able order, The Court was of.the opinion that there could be no amend- 
ment of said petition within the facts to retain a claimed right to a joint 
and several judgment against the defendants. Schindler et al., v. The 


Standard Oil Co. et al., 165 Ohio St. 76 (1956). 

It has long been established in Ohio that only judgments and final 
orders are appealable. Prior to 1944 the Ohio Constitution provided only 
for review by the Courts of Appeals of judgments of the Courts of 
Common Pleas.’ However, it had been well established before the 1944 
constitutional amendment that the world “judgments,” as used in this 
clause of the Ohio Constitution, included final orders.? Therefore, the 
1944 amendment,’ which added the words “and final orders”, made no 
substantial change.’ A “final order” is defined in the statute” as follows: 


An order affecting a substantial right in an action which 
in effect determined the action and prevents a judgment... . 


1 Onto ConstiTuTION, Article IV, sec. 6, 80 Laws of Ohio 382. 

2 Chandler & Taylor Co. v. Southern Pacific Co., 104 Ohio St. 188, 135 N.E. 
620 (1922). 

3 On1o ConstiTUTION, Article IV sec. 6, 120 Laws of Ohio 746. 

4 Green v. Acacia Mutual Life Ins. Co. 156 Ohio St. 1, at p. 8, 100 N.E 
2d 211 (1951). 

5 Section 2505.02, Onto Rev. Cone. 
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The term “substantial right” as used in this provision of the Code 
has been construed to involve the idea of a legal right; that is, one en- 
forced and protected by law.® However, the definition of “substantial 
right” as meaning a “legal right” does not provide an adequate test to 
determine when a final order exists, since the term “legal right” appears 
to be equally vague. 

The Ohio Supreme Court in Holbrook v. Connelly,’ ruled that an 
order sustaining defendant’s demurrer to plaintiff’s petition, but not dis- 
missing plaintiff’s petition, was not a final order, and, therefore, not 
appealable. Under the rule established by the Holbrook case, when de- 
fendant’s demurrer had been sustained to plantiff’s petition, the plaintiff 
would have two alternatives: (1) He could request leave to file an 
amended petition, in which event he would abandon his original petition, 
and would in effect waive any error in the sustaining of the demurrer to 
his original petition. (2) He could stand on his petition and permit 
judgment to be rendered against him. He could of course appeal from 
the judgment.* 

The Ohio courts also held that an order overruling a demurrer was 
not a final order and thus not appealable.® 

Thus, if defendant’s demurrer to plaintiff’s petition was overruled, 
defendant could not appeal at that point. Instead, he could answer with- 
out waiving any error in the overruling of his demurrer, and in the event 
of a subsequent adverse judgment, he could appeal from the judgment, 
assigning as error the overruling of his demurrer. 

Cases from other jurisdictions hold as a general rule that an 
order sustaining or overruling a demurrer is not final or appealable.’® 

The Holbrook question did not come before the Ohio Supreme 
Court again until the case of Betz v. Industrial Commission of Ohio.” 
The court in the Betz opinion followed the Holbrook rule and again 
declared that the mere sustaining of a demurrer is not a final order. How- 





6 North v. Smith 73 Ohio St. 247, 76 N.E. 619 (1906); Armstrong v. Heran- 
court Brewing Co., 53 Ohio St. 467, 42 N.E. 425 (1895). 

76 Ohio St. 200 (1856). 

8 Grimm v. Modest, 135 Ohio St. 275, 20 N.E. 2d 527 (1939). Many Courts 
of Appeals decisions followed the Holbrook case. See, ¢.g., Ryan v. Kroger Grocery 
& Baking Co., 56 Ohio App. 469, 11 N.E. 2d 204 (1937); Pengelly v. Thomas, 
79 Ohio App. 53, 65 N.E. 2d 297 (1946); Davis v. Moor, 86 Ohio App. 213, 84 
N.E. 2d 305 (1949). 

® Mays v. Barnhart, 46 Ohio L. Abs. 442, 67 N.E. 2d 793 (1943); Fornoff 
v. Ehlert, 53 Ohio L. Abs. 96, 85 N.E. 2d 308 (1948); Bell v. Bell, 88 Ohio App. 
427, 100 N.E. 2d 88 (1950); Greyhound Corp. v. Coleman, 61 Ohio L. Abs. 84, 
103 N.E. 2d 293 (1951). 

10 Chappel v. United States, 160 U.S. 499, (1896); Robeson v. Roberts, 20 
Ind. 155, 83 Am. Dec. 308 (1863); Grover Irrig. Land Co. v. Lovella Ditch, 
Reservoir & Irrig. Co., 21 Wyo. 204, 131 P. 43 (1913); Schoonover v. Baltimore 
& Ohio Railroad Co., 69 W. Va. 560, 73 S.E. 266; Crone v. Harrison, 40 Idaho 
299, 232 P. 578 (1925). 

11139 Ohio St. 624, 41 N.E. 2d 701 (1942). 
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ever, seven months later, the court held that under certain circumstances, an 
order overruling a demurrer may be 2 final order, and hence appealable.’* 
The principal case followed in 1956. 

Thus, the court has to some extent relaxed the rigid rule of the 
Holbrook case. However, the court apparently recognized that, as a 
“general rule,” an order sustaining or overruling a demurrer is not 
a final order. In the Czech case and the principal case, the court does 
not lay down any test which can be used to predict, in a future case, 
whether a particular order sustaining or overruling a demurrer comes 
within the “general rule” established by the Holbrook case, or within 
the exception thereto established by the Czech case and the principal case. 


Therefore, it seems probably that in the future when a demurrer by 
a defendant to a petition of a plaintiff is sustained, the plaintiff will give 
consideration to the possibility of attempting to appeal from the order 
sustaining the demurrer on the basis of the principal case, without suffer- 
ing judgment to be entered against him. Likewise, it seems probable that 
in the future when a demurrer of a party to an opponent’s pleading is 
overruled, the party demurring will give consideration to the possibility 
of attempting to appeal from the order overruling the demurrer, on the 
basis of the Czech case, instead of waiting until the final judgment in the 
case. There may be a period of uncertainty until the scope of the exception 
established by the Czech case and the principal case is clearly delineated, 
and a clear, workable test is enunciated for determining when an order 
sustaining or overruling a demurrer is a final order and hence appealable. 


Frank R. Bodor 





12 Czech Catholic Union v. The East End Bldg. & Loan Assn., 140 Ohio 
St. 465, 45 N.E. 2d 300 (1942). 


EvIDENCE — ADMISSIBILITY OF EVIDENCE OF OTHER CRIMES 
IN A CRIMINAL PROSECUTION 


The defendant, Day, was charged with robbery, sodomy and at- 
tempted rape. During the trial, the state called as a witness Mrs. Stanford, 
who testified that the defendant had chased her just previous to and in 
the vicinity of the alleged crime. Defendant, having been convicted, 
appealed, claiming that the testimony of Mrs. Stanford amounted to a 
Gistinct accusation, was not intimately connected to the alleged offenses 
and served only to inflame the minds of the jury. The state claimed that 
the testimony was admissible because (a) it identified the accused and 
(b) it showed his attitude toward women. Held: the testimony was 
incompetent to show defendant’s attitude and was too detailed to be 
justified on the ground of identification. Day v. Commonwealth, 196 Va. 
907, 86 S.E. 2d 23 (1955). 
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To be admissible, evidence must be relevant to some material issue.’ 
But all relevant evidence is not admissible.? That which tends to show 
the accused guilty of some other crime is often excluded even though 
relevant, because of unfair surprise, confusion of issue and undue 
prejudice.* 

To govern the admissibility of this kind of evidence two distinct 
rules have been developed.* One rule excludes all evidence of other 
crimes unless relevant to a material issue in any one of enumerated 
ways. For example, evidence is excluded unless relevant to show identity, 
motive, intent or guilty knowlege.® The other rule excludes evidence of 
other crimes if and only if it is relevant merely to show disposition or 
character.® 

These rules are not equivalents, at least in the sense that they do 
not produce identical results. The former statement of the rule has led 
to results which completely frustrate the policy considerations upon which 
it is based. Thus it is said, “Such utter perversions of the object of the 
original rule are the result of the series of warping tendencies which 
readily follow from putting the rule into its spurious form of a broad 
rule of exclusion with exceptions.”* 

In the present case either rule correctly applied would have given 
the same result. The state asserted that the evidence was relevant to 
show the defendant’s attitude toward women. Defendant’s “attitude” 
toward women seems merely a restatement of defendant’s “disposition” 
or “character”. But character in a criminal case is not an issue unless 
defendant makes it one.* There is nothing in the case to indicate that 
defendant had done this. Consequently the evidence was inadmissible 
unless relevant for some other purpose. The state said that the “other 
purpose” was to identify the accused. But the record showed that the 
testimony of Mrs. Stanford not only “identified” the accused but went 
on to describe in detail his actions. The court held that testimony con- 
cerning the defendant’s actions was not only irrelevant but prejudicial 
and, consequently, was improper under either rule. 

Evidence of other sex crimes between the defendant and the prose- 
cuting witness has often been admitted for purposes of “corroboration”, 
and to show the defendant’s passion toward the particular prosecuting 
witness.” This rule would obviously not admit the evidence in the instant 
case, since here the other crime involved the defendant and someone other 
than the prosecuting witness. 





1 Sanitary Grocery v. Steinbrecker, 183 Va. 495, 32 S.E. 2d 685 (1945). 
2 Limbaugh v. Commonwealth, 149 Va. 383, 140 S.E. 133 (1927). 

3 Ibid. 

446 Harv. L. Rev. 988 (1933). 

5 Colvin v. Commonwealth, 147 Va. 663, 137 S.E. 476 (1927). 

6 Move. Cope oF EvipeNce, RuLeE 311. 

751 Harv. L. Rev. 1033 (1938). 

8 Jones v. La Crosse, 180 Va. 406, 23 S.E. 2d 142 (1942). 

9 State v. Terry, 199 Iowa 1221, 203 N.W. 232 (1925). 
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The Virginia Court is to be commended for its statement of the 
applicable rule, i.e., “evidence which shows or tends to show the accused 
guilty of the commission of other offenses at other times is inadmissible 
if its only relevancy is to show the character of the accused or his dis- 
position to commit an offense similar to that charged; but if evidence 
tends to prove any other relevant fact—it will not be excluded—.” This 
is substantially the rule stated in Mopet Cope or Evipence, Rute 311. 
It represents a departure from prior statements of the Virginia Court.’° 
If it is followed in future cases, the “mischief” created by the spurious 
rule may be avoided. 

John Ramser 





10Roy v. Commonwealth, 191 Va. 722, 62 S.E. 2d 902 (1951); Zirkle v. 
Commonwealth, 1 Leigh 574, 28 Va. 547 (1829). 

















